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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHESTER A. PEELER, No. 60359 

United States Penitentiary, 

Leavenworth, Kansas 
Civil Action 
vs No. 1663-61 


RICHARD A. CHAPPELL, Chairman, 
United States Board of Parole, et.al. 


Respondents 


) 
) 
) 
Petitioner 
) 
) 
) 
) 
) 


PETITION FOR A DECLARATORY JUDGMENT 

Petition for a declaration that the "hearing" given petitioner by the 
United States Board of Parole and subsequent revocation was invalid, and 
for a mandatory injunction ordering release. 

Comes now Chester A. Peeler, Petitioner pro se in the above styled 
cause, and shows the Court as follows: 

Chester A. Peeler was sentenced to prison by a United States Dis- 
trict Court in Tulsa, Oklahoma, in 1943. In 1958 he was released on 
Conditional Release (A form of Parole). He was arrested October 8, 1960, 
as a violator and has since been confined in the U. S. Prison, at Leaven- 
worth, Kansas. The United States Board of Parole held a “hearing” on or 
about January 24, 1961, and revoked his Conditional Release on February 
15, 1961. At this "hearing" Petitioner did not have counsel, nor was he 
offered counsel by the Board of Paroles. 

That the facts in the instant case are identical with those in Glenn 
v. Reed, C.A. D.C.1961 (No. 16075 in the Appellate Court not yet re- 
ported.) in which the Government itself conceeded that the "hearing" 
and revocation were invalid, andthe Circuit Court for the District of 
Columbia ruled unanimously that the subsequent imprisonment was illegal, 
ordering Glenn released. 

That in a desperation recovery play the Government has informed 
petitioner that if he desires, his name will be submitted before the United 
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States Board of Paroles for the possibility of another hearing before the 
Board of Parole with Attorney representation. This Court will not be 
deceived by such a transparent attempt to circumvent the Glenn ruling, ie, 
Lack of counsel at a revocation hearing is not made good by an offer 

of counsel 17 months later, as the Appellate Court says it is not in the 
Glenn case. 

Wherefore, petitioner prays that this Court will declare the hearing 
given the petitioner by the United States Board of Parole invalid, and 
issue a mandatory injunction ordering his immediate release. 

Respectfully submitted, 


/s/ Chester A. Peeler 


Petitioner Pro Se 
x * * 


[JURAT: dated May 19, 1961] 


[Received May 25, 1961] 


UNITED STATES PENITENTIARY 
LEAVENWORTH, KANSAS 


May 19, 1961 


JUDGE U. S. DISTRICT COURT 

DISTRICT OF COLUMBIA 

WASHINGTON, 1, D.C. RE: PEELER, Chester A. 
Reg. No: 60359-L 


Dear Sir: 

In accordance with instructions dated April 24, 1961, from the 
Acting Parole Executive, U. S. Board of Parole, Washington, D. C., all 
Parole Violators and Mandatory Release Violators who have already re- 
ceived their revocation hearings before the U. S. Board of Parole, with- 
out attorney representation, are being interviewed individually and in- 
formed that if they desire, their name will be submitted before the United 
States Board of Parole for the possibility of another hearing before the 
Board with attorney representation. 

The inmate submitting the enclosed legal action has been so informed. 

Very truly yours, 


/s/ Robert J. Kaiser, Act. Warden. 


[ Filed July 28, 1961] 


MOTION TO DISMISS 
Come now the defendants by their attorney, the United States 
Attorney, and respectfully move the Court to dismiss the complaint on 
the ground that the controversy from which the complaint arose is now 
moot. 


/s/ BURKE MARSHALL 
Asst. Attorney General 


/s/ EUGENE N. BARKIN 
Attorney, Deparanen? of Justice 


/s/ DAVID C. ACHESON 
U. S. Attorney 
of Counsel 


[ Filed July 28, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO DISMISS 


FACTS 
This is a complaint for a declaratory judgment and mandatory in- 


junction in which the plaintiff attacks his mandatory release revocation 
solely on the ground that he was not afforded the opportunity to be repre - 
sented by counsel at his revocation hearing. The plaintiff asks the Court 
to issue an order for his release from custody. 

The plaintiff was sentenced on October 4, 1943, in the United States 
District Court, Tulsa, Oklahoma, to a term of 25 years for bank robbery 
and threatening bank officials. He was mandatorily released from the 
United States Penitentiary Leavenworth, Kansas on July 18, 1958. On 
October 8, 1960, he was arrested as a mandatory release violator and 
returned to the United States Penitentiary, Levenworth, Kansas. He had 
a hearing before a member of the United States Board of Parole, at which 
time he was not afforded the opportunity to be represented by counsel. 


His mandatory release was revoked on February 15, 1961. On May 19, 
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1961 the plaintiff was offered a hew hearing with counsel present but has 
failed to indicate that he desired such a re-hearing. 
ARGUMENT 

Since the plaintiff was not advised of his right to counsel at his 
parole revocation hearing, under the rule of the Court of Appeals for this 
Circuit, the revocation of his parole orignially was invalid. See Robbins 
v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959), and Hurley v. 
Reed, 288 F. 2d 844(C.A. D.C., 1961). 

However, effective April 24, 1961, the Board changed its policy so 
that all persons whose paroles or mandatory releases had been previous - 
ly revoked are now being offered the opportunity to have a rehearing with 
their attorneys present. All such prisoners in the institution where the 
plaintiff is confined have already been advised of their right to a rehear- 
ing with counsel present. Attached hereto are copies of the new rule 
adopted by the Board of Parole and a statement to this effect. 

This Court has held on numerous occasions that the offer to conduct 
a rehearing with counsel present would either moot the cause of action or 
correct the original error. Morgan v. Reed, No. 1208-60; Barnes v. 


Reed, No. 1259-60; Johnson v. Reed, No. 1109-60; Robinson v. Reed, 
No. 1581-60; Reneau v. Reed, No. 1908-60; Richmond v. Reed, No. 
1536-60; Magby v. Reed, No. 790-60; Staples v. Reed, No. 1537-60; 
Tarkington v. Reed, No. 1581-60; Daubach v. Reed, No. 1489-60; 
Penny v. Reed, 1432-60; Thomas v. Reed, No. 1378-60; Brooks v. Reed, 
No. 1490-60. 

It is true that the Court of Appeals for this Circuit ordered a priso- 


ner released although he was afforded the opportunity to have a rehearing 
with counsel present. Glenn v. Reed, No. 16075, decided April 7, 1961. 
However, that court, in its order of May 18, 1961, amended its original 
opinion to clearly establish that its order to release the prisoner was 
based upon the narrow factual background of the particular case before 

it and in the exercise of its discretion. In other words, the failure to 
grant counsel at a hearing does not, ipso facto, asa matter of law, 
require his release regardless of the subsequent offer by the Board to 
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allow counsel at a rehearing. The exact language of the Court of Appeals 


opinion is as follows: 


Our decision to order release is based on the facts in this 
record. Appellant's complaint alleged in substance that the Board 
issued its parole violator's warrant on the basis of a fabricated 
charge made by a 'jealous woman’, and that after appellant was 
arrested the woman withdrew her charge. On these facts, together 
with the admittedly invalid hearing, we think we should exercise 
our discretion to order appellant's release. ; 


Thus, the instant case is clearly distinguishable from Glenn v. 
Reed, supra, because here the plaintiff has not controverted the facts 
upon which the parole revocation was based. His complaint is grounded 
solely upon the fact that he was not advised of his right to have counsel 
present at his revocation hearing. There is nothing in the Glenn case 
which indicates that the offer to grant a rehearing with counsel present 
does not moot the case or correct the original error where such error is 
confined to the failure to advise of the right to attorney representation 
at the first hearing. 
CONCLUSION | 

Accordingly, it is requested that an order dismissing this complaint 
be entered. 


/s/ BURKE MARSHALL 
Asst. Attorney General 
/s/ EUGENE N. BARKIN — 
Attorney, Department of Justice 
/s/ DAVID C. ACHESON 


U. S. Attorney 
of Counsel 


[ Filed October 10, 1961] 


ORDER 
Upon consideration of the request of Chester A. Peeler that counsel 
be appointed to represent him, it is this 10th day of October, 1961, 
ORDERED that James J. Laughlin is requested to represent Chester 
A. Peeler in this proceeding. 


/s/ JOSEPH C. McGARRAGHY 
Judge 


UNITED STATES PENITENTIARY 


LEAVENWORTH, 


AFFIDAVIT 

Date: October 13, 1961 
TO WHOM IT MAY CONCERN 
I, the undersigned, A. T. Miller, Parole Officer, U. S. Penitentiary, 
Leavenworth, Kansas, do hereby swear and affirm that on Friday, May 19, 
1961, R. D. Bohn, Parole Officer advised Chester Alexander Peeler, 
Register Number 60359-L of his right to be represented by counsel at a 
Revocation Hearing. I submitted to him a statement on this date whereby 
he could indicate whether or not he desired to be represented by counsel, 
and he again refused to sign this statement. 


/s/ A. T. Miller 
Parole Officer 


[JURAT] 


[ Filed October 19, 1961] 
LETTER 


From: Chester A. Peeler Date: 10/12/61 
#60359 P.O. Box 1000 Leavenworth, Kansas C.A. # 1663-61 


To: Judge Holtzoff, United States District Court 
District of Columbia 


Dear Sir: 
I made a request of the Court about a month ago, asking that 
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Counsel be appointed to represent me in the action before this Court. 
Case # 1663-61. So far as I know counsel has not been appointed. I 
have received no acknowledgement of my request. 

I received a notice today, Oct, 12, 1961," that my case would be 
heard on Oct. 17, 1961 at 9:45 A.M. This notice is five days late in 
reaching me. I ask the Court to grant an postponement and to appoint 
Counsel. In the event that this case is heard without counsel and the 
decision is against me, then I want this letter to construe a notice of appeal 
and ask the Court again to appoint counsel to represent me. | 

As I understand it, this whole case is based upon an action by the 
parole board in which Counsel was not present. Therefor it would seem 
that rectification of this matter can not be accomplished without proper 
representation. 

Very truly yours, 

/s/ Chester A. Peeler 
October 18, 1961 
Leave to appeal in forma pauperis is denied. I certify that the appeal is 
frivolous and not taken in good faith. 

/s/ Alexander Holtzoff, J. 


[ Filed November 6, 1961] 


ORDER 
This Court, having considered the defendants’ Motion for Seer 


Judgment or, in the alternative, Motion to Dismiss, and it appearing to 


the Court that no genuine issue as to any material fact exists and the 
defendants are entitled to a judgment as a matter of law, it is by the 
Court this 6th day of November, 1961; 
ORDERED that the defendants’ Motion for Summary J sdgment be, 
and it hereby is granted. 
/s/ ALEXANDER BOLTZOFF 
[ Certificate of Service] Sacee 


[ Filed November 20, 1961] 


LETTER 


From: Chester A. Peeler #60359 Date: November 4, 1961 
U. S. Prison, Leavenworth, Kansas C. A. 1663-61 
P. O. Box 1000 


To: Judge Holtzoff, U. S. District Court, for the District of Columbia. 
Dear Sir: 

I wish for this letter to act as a notice of appeal in forma pauperis, 
"Case # 1663, 61 Decision ordered on October 30, 1961." 

I suggest that you "Dear Sir" peruse the following carefully. 

This appeal is based upon the following errors by your Court. 

#1. Petitioner was denied due process of law. (a) On or about 
September 30, 1961 petitioner requested that counsel be appointed by the 
Court to represent him in this action. On October 10, 1961, Judge 
McGarraghy appointed James J. Laughlin as counsel. On October 13, 
1961, petitioner was notified by the Court clerk "Harry M. Hull." that 
petitioners case had been set for hearing at 9:45 A.M. October 17, 1961. 
Petitioner immediately wrote to you Judge Holtzoff requesting a postpone - 
ment to give petitioner time to correspond with his Court appointed 
attorney in order to prepare his case for court presentation. In this 
letter to you he notified you that if an adverse decision to him were hand- 
ed down, that he wanted his letter to act as notice of appeal. This was 
done because of the time element involved, he was not sure that his re- 
quest would reach you through the mail before the time set for the hearing 
and a decision handed down. 

(b) On October 19, 1961 there was entered on the docket denying peti- 
tioner's application to appeal in forma pauperis, (1). How can a denial 
of appeal in any form be made, when a decision by the Court in the 
original case has not been handed down? 


(2) In the notice of appeal by petitioner to you in his letter of October 13, 
1961, the manner of appeal was not broached. 

(c) The Court appointed attorney, "James J. Laughlin," has failed to 
contact the petitioner and make arrangements to defend him. 


(d) The Court handed down a decision in this case on October 30, ‘1961, 
or thereabouts. This decision was rendered without the petitioner being 


represented by counsel. Without due process of law. 


The petitioner requests permission to appeal in forma pauperis. 


If this request is denied, then petitioner wishes this letter to act as 
notice of appeal from that decision. 

Very truly yours, 

/s/ Chester A. Peeler 
November 17, 1961 
Leave to appeal in forma pauperis denied. I certify that the appeal is 


frivolous and not taken in good faith. 


/s/ Holtzoff, J. 


[ Filed December 7, 1961] 


MOTION FOR EXTENSION OF TIME WITHIN WHICH TO_. 
FILE MOTIONS FOR RECONSIDERATION IN THE ABOVE 
ENTITLED CAUSES 


See eee eo a ————————— 

While the Court has already granted motions for summary judgment 
in the above entitled causes, the inmates desire to appeal to the United 
States Court of Appeals for the District of Columbia Circuit. However, 
we feel that in the light of the recent opinion of the United States Court 
of Appeals in Reed v. Butterworth, No. 16,178, the opinion being 
announced after the Court had granted the motions for summary judgment 
in these causes, plaintiff should be allowed until December 29, 1961 
within which to file motions for reconsideration. We have addressed 
communications to the plaintiffs and have received replies. We will pre- 
pare these in proper form. 

Therefore, in view of the above, we ask that we be allowed until 
December 29, 1961 within which to file motions for reconsideration or 
other proper pleadings in behalf of the plaintiffs in the above entitled 


causes. 


/s/ JAMES J. LAUGHLIN * * * 
[ Certificate of Service] Counsel for Plaintiffs | 


] Filed December 29, 1961] 


ORDER EXTENDING TIME WITHIN WHICH TO FILE AMEND- 
ED, ADDITIONAL OR SUPPLEMENTAL PLEADINGS 


ee 
Upon application of counsel for the plaintiffs and for good cause 
shown, it is by the Court this 29th day of December, 1961, 
ORDERED, that the time within which amended, additional or 
supplemental pleadings may be filed in the above entitled cause be, and 
the same is, hereby extended to January 31, 1962. 


/s/ JOHN J. SIRICA 
United States Distict Judge 


NO OBJECTION: 


/s/ Ellen Lee Park 
Asst. United States Attorney 


[ Filed January 5, 1962] 
ORDER 

It appearing to the Court that judgment was entered herein for de- 
fendants on November 6, 1961, and that through inadvertence and contrary 
to Rule 59(e) and 6(b) of the Federal Rules of Civil Procedure, an order 
was entered herein on December 29, 1961 granting plaintiff's application 
for an extension of time within which to move for reconsideration, it is 
by the Court this 5th day of January, 1962, 

ORDERED that the order of this Court of December 29, 1961 extend- 
ing the time within which to file amended, additional or supplemental 
pleadings be and it hereby is vacated and set aside. 


/s/ JOHN J. SIRICA 
United States District Judge 


